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AN ACT to amend 707 : tes; relating to:

nonjudicial foreclosurt

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 707.28 of the statutes is created to read:

707.28 Foreclosure of time-share estates and licenses. (1) DEFINITION.
In this section, “foreclosing entity” means a person that holds a mortgage or a lien
for assessments under s. 707.37 on a time—share estate, or a person that holds a lien
for assessments under s. 707.37 on, or a security interest in, a time—share license,

and that seeks to foreclose the mortgage, lien, or security interest.
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SECTION 1

(2) EXCLUSIVE PROCEDURE. A mortgage or a lien for assessments under s. 707.37
on a time-share estate, or a security interest in, or a lien for assessments under s.
707.37 on, a time-share license, may be foreclosed only as provided in this section.

(3) TIME-SHARE ESTATE FORECLOSURE PROCEDURE. (@ Notice of default;
nonjudicial foreclosure. 1. Subject to s. 707.38 (5), a foreclosing entity shall first
provide written notice to the time—share owner in default at the time—share owner’s
last-known address by certified mail, with return receipt requested, and by 1st class
mail.

2. The notice shall include, for use by the time-share owner, a separate form
objecting to nonjudicial foreclosure that includes the address of the foreclosing
entity. %

3. The notice shall inform the time-share owner of his or her default and the
amount that he or she owes to the foreclosing entity; that he or she has the right to
a judicial foreclosure conducted in the manner provided in ch. 846: that he or she has
30 days from the date on which the notice was mailed to cure the default or object
in writing to nonjudicial foreclosure; and that, if he or she does not timely cure the
default or object to the nonjudicial foreclosure in writing, the foreclosing entity may
proceed with a nonjudicial foreclosure.

+=*NoTE: If the time-share owner gets both the certified mailing and the 1st class
mailing but they weren't mailed on the same day, which one starts the timing for curing
the default or objecting? g

o the use of nonjudicial foreclosur

4. If, within the 30-day period under subg; 3., the time—share owner returns

o
5

the objection form or otherwise objects in writing, the foreclosing entity must use the
procedure under ch. 846 to foreclose the mortgage or lien. However, if the time—share
owner does not, within the 30-day period under subd. 3., object in writing to

nonjudicial foreclosure, he or she waives his or her right to foreclosure conducted in
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Page: 2

umber: 1 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:00:57 AM

Secoon 2 and 3 should be swapped in their order.

sridumber: 2 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:03:05 AM

" This should reflect that the 30 days begin running on the date on which the "last” nofice was mailed to cure the default.
\//;Number: 3 Author: 20576 Subject: Line Date: 7/7/2011 8:07:23 AM
%Number 4 Author: 20576 Subject: Typewritten Text Date: 7/7/2011 8:07:07 AM

to the use of nonjudicisl foreclosure
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SECTION 1

the manner provided under ch. 846, and, if he or she does not within that 30-day
period cure the default, the foreclosing entity may proceed with a foreclosure sale of
the time-share estate by public auction as provided in this section.

(b) Notice of sale; general requirements. The foreclosing entity shall provide
notice of the foreclosure sale as follows:

1. a. Except as provided in subd. 1. b., notice of the date, time, and place of the
sale must be published once in each of 3 successive weeks in a newspaper having
general circulation in the county in which the time—share estate is located. The first
publication must be no later than 30 days before the date of the sale, excluding the
date of that first publication and the date of the sale. g

=+*NoTE: Is the notice that must be published the form set out in par. (c) or (d)?
If so, reference could be made to that form.

b. In lieu of publishing the notice of sale in a newspaper as provided in subd.
1. a., notice may be given by posting a copy of the notice of sale for 3 successive weeks
on the Internet and publishing, once a week for 3 successive weeks in a newspaper
having general circulation in the county in which the time—share estate is located,
a notice, in at least 10—point boldface type, that states at a minimum that the notice
of sale for the foreclosure of the time—share estate is posted on the Internet, the
Internet site where the notice is posted, and the name and street address of the

property in which the time-share estate exists.

**NOTE: Do you want to specify how far in advance of the sale this notice niust
be given? Also, do you want to specify the temporal relationship between the Internet
posting and the newspaper publication so that the newspaper publication does not
commence after the Internet posting is finished, for example?

==NOTE: Is the notice that must be posted opjine the form set out in par. {c) or (d)?
If so, reference could be made to that form.




Page: 3
wetNumber: 1 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:08:57 AM
“"The references herein to subd, 3 wil have to be changed to subd. 2 given the swapping of sections 2 and 3.

seddumber: 2 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:12:46 AM
Yes. The noticed referenced within this section is the notice set forth in par. (c) or (d).

s mber. 3 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:18:24 AM

[/ The notice published in the newspaper and on the Intemet shall be posted simultaneously. We would suggest using the same time-iine set forth in
(b)1.a, as pasted below.

Theﬂrsipubﬁcationrmslbenolaterthan30daysbefomhedaﬁeommm.exdudmgm
date of that first publication and the date of the sale.

4 ;Number: 4 Author. 20578 Subject: Sticky Note  Date: 7/7/2011 8:19:29 AM
" Yes, the form posted on the intemet shall be the same as is located in par. (¢) or (d). The notice posted in the newspaper in this instance will be different however.
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2. At least 30 days before the date of the sale, excluding the date of the sale,

written notice of the date, time, and place of the sale must be mailed to all of the
following:

*++*NOTE: Is this a separate written notice or just a copy of the notice under par. {c)

or (d)? g

a. Subject to 5.707.38 (5), the time~share owner at the time—share owner’s
last-known address by certified mail, with return receipt requested, and by Ist class
mail.

b. All persons having a lien of record on the time—share estate by certified mail,
with return receipt requested.

3. The notice provided to the time-share owner under subd. 2. a. must include
the following language: “You are hereby notified that you have a right to petition the
Circuit Court for County (the county in which the time—share estate is
located), with service on (the foreclosing entity) and upon such bond as the

Court may require, to enjoin the scheduled foreclosure sale.”

*=NO1E: Are the items set forth above to be included in the notices under subd.
2. b. only? Regardless, if the notice of sale under par. (c) or (d) gets sent to the time-share g
owner and lienholders, the four items above are redundant and subd. 4. is unnecessary.

in the same time-share propert}@

5. If more than one time-share estate-will be sold at the foreclosure sale, all
such time—share estates may be combined into one notice of sale, with one property

description, as described in par. (c) or (d).




“e3Number: 1 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:30:23 AM

N This is just a copy of the notice under par. {c) or {d).

l/i‘f‘:lg_}Numl:)er: 2 Author: 20576 Subject: Cross-Out Date: 7/7/2011 8:31:29 AM
) /@Number 3 Author: 20576 Subject: Cross-Out Date: 7/7/2011 8:31:35 AM
\/,Nﬁmbec 4 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:31:07 AM
" Agreed. Subd. 4 can be deleted given that it is restated within the notice forms.
/Eumber: 5 Author: 20576 Subject: Line Date: 7/7/2011 8:48:53 AM
: @N_umber. 6 Author. 20576 Subject: Typewritten Text Date: 7/7/2011 8:49:20 AM

in the same time-share property
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SECTION 1

****NOTE: May only multiple time-share estates in the same time-share property
be sold together? Whether yes or no, that should be made clear. g

(c) Form of notice to foreclose lien for assessments. The notice of foreclosure sale
for foreclosing a lien for assessments under s. 707.37 on a time—share estate shall be
in substantially the following form:

NOTICE OF SALE OF TIME-SHARE ESTATE OR ESTATES UNDER
CHAPTER 707 OF THE WISCONSIN STATUTES

By virtue of the (project instrument or time—share instrument, whichever is
applicable) of the .... (name and address of the time—share property), and Chapter
707 of the Wisconsin Statutes establishing a lien for failure to pay assessments on
the time—share estate (or estates, if more than one) held by the time—share owner (or
owners, if more than one) listed below, the time—share estate (or estates, if more than
one) will be sold at public auction, commencing at ...., on ..., 20.., at ..., Wisconsin.

(For each time-share estate, list the name and address of the time-share
owrner, a general description of the time—share estate, and the recording information
for the deed or other instrument vesting the time—share estate in the time—share
owner.)

TERMS OF SALE: (State the deposit amount to be paid by the buyer at the time
and place of the sale and the times for payment of the balance or the whole, as the
case may be. The time-share estates, if more than one, must be sold in individual
lots unless there are no individual bidders, in which case they may be sold as a
group.)

Other terms to be announced at the sale.

Signed ....

Holder of the lien or authorized agent.




Pa/ge: 5

M;Numbet 1 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:49:58 AM

" See revision above,
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-*+*NOTE: Does this notice get published and get sent to the time—-share owner and
lienholders? g

(d) Form of notice to foreclose mortgage lien. The notice of foreclosure sale for
foreclosing a mortgage lien on a time-share estate shall be in substantially the
following form:

NOTICE OF SALE OF TIME-SHARE ESTATE OR ESTATES UNDER
CHAPTER 707 OF THE WISCONSIN STATUTES

By virtue of Chapter 707 of the Wisconsin Statutes and the rights contained in
a certain mortgage (or mortgages, if more than one) on the time—share estate (or
estates, if more than one) given by the time-share owner (or owners, if more than
one) set forth below for breach of the conditions of the mortgage (or mortgages, if
more than one) and for the purpose of foreclosing, the time—share estate (or estates,
if more than one) will be sold at public auction, commencing at ...., on ..., 20.., at ...,
Wisconsin.

(For each time-share estate, list the name and address of the time—share
owner, a general description of the time—share estate, the recording information for
the deed or other instrument vesting the time—share estate in the time—share owner,

and the recording information for the mortgage.)

=+*NOTE: May only multiple time-share estates in the same time-share property
be sold together? Whether yes or no, that should be made clear.

TERMS OF SALE: (State the deposit amount to be paid by the buyer at the time
and place of the sale and the times for payment of the balance or the whole, as the
case may be. The time-share estates, if more than one, must be sold in individual
lots unless there are no individual bidders, in which case they may be sold as a
group.)

Other terms to be announced at the sale.




sANumber: 1 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:57:25 AM

8,

“z;Number: 2 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:58:48 AM

Yes.
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SECTION 1

Signed ...

Holder of the mortgage or authorized agent.

**NOTE: Dges this notice get published and get sent to the time-share owner and
lienholders?

(e) Sale procedure. 1. The foreclosure sale must take place on the time—share
property in which the time—share esexists or at another location in the same
in which that time-share property is located.

countyld

*+=*NOTE: Property is located in a city, village, or town within a county, so not all
properties are in a town. How do you want to change “towpn” g the subdivision above?
(It should be either: 1) city, village, or town, or 2) county.)

2. The sale must be by public auction, conducted by an auctioneer registered
under ch. 480 or by an attorney who is a member of the State Bar of Wisconsin. At
his or her discretion, the auctioneer or attorney may dispense with the reading of the
names of the time—share owners if there is more than one time—share owner, of the
descriptions of the time—share estates if there is more than one time—share estate,
and of the recording information if there is more than one instrument.

»**NOTE: I required the auctioneer to be registered under ch. 480. Okay? g
~+**NOTE: 1did not include the list of who may bid at the foreclosure sale “in addition
to third parties.” Who is not a third party, just the time—share owner and the foreclosing
entity? Is anyone prohibited from bidding? Are the time-share owner and foreclosing
entity prohibited from bidding?
3. Upon the sale of the time-share estate, the time—share owner’s right to
redeem the time-share estate is extinguished.

**NOTE: It isn't clear that the time—share owner has a right to redeem the time
share up to the time of the sale, only that he or she may cure the default within 30 days

after the notice of default is mailed. Do you want to specifically provide that the
time-share owner may redeem the time-share estate up to the time of the sale? g

4. The successful buyer at the foreclosure sale takes title to the time—share
estate free and clear of any outstanding assessments owed by the previous
time—share owner to the managing entity or other person specified in the project

instrument or time-share instrument, but subject to municipal or other taxes and




Page: 7

\A;Nmnbet 1 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 8:59:19 AM
Yes.
w3 Number: 2 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 10:43:57 AM

“” We should re-insert the section in our suggested language which states "The notice of sale in the forms described in par. (¢} or (d), published in accordance with the provisions
of this section, together with such other or further notice, if any, constitutes sufficient notice of the sale.”

VéNumber: 3 Author: 20576 Subject: Cross-Out Date: 7/7/2011 8:59:36 AM
@Numb&r 4 Author: 20576 Subject: Cross-Out Date: 7/7/2011 8:59:34 AM
Number. 5 Author: 20576 Subject: Typewritten Text Date: 7/7/2011 8:59:56 AM
~county
Mumber, 6 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 9:00:09 AM
= changes above.

%Number. 7 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 9:01:38 AM

“Yes.

“Number: 8 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 9:02:52 AM

i This is fine. The timeshare owner and foreclosing entity are allowed to bid. However, the time-share owner is not entitled to have the amounts owed eliminated as a result of
the foreciosure and subsequent purchaser of the interest through this process.

Number: 9 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 9:03:40 AM

We can provide that the time-share owner can redeem up until the auction, however this is not necessary.
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SECTION 1

to any liens and encumbrances that were recorded prior to the recording of the
mortgage or the assessment lien. A buyer at a foreclosure sale is not required to

complete the purchase if the time—share estate is subject to outstanding liens and

encumbrances, other than those included in the notice of sale, that are not stated at

the sale ,,..1 ineluded—in—-the—foreelesin FrEHay s £

1 ooy
I ITTCT O OC O™ ITICrre—1ror e

£+l
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X ) L

X £
uj\: A4

“*NOTE: Should taking title free and clear of any outstanding assessments apply
only to successful buyers who are not the previous time-share owner? (This assumes that
the owner being foreclosed is not prohibited from bidding at the sale.) g

++*NOTE: I don't understand the last sentence. By when is the buyer not required
to complete the sale? How long does he or she have to find out about these other liens and
encumbranceg? May the buyer rescind the sale at some possibly very distant time in the
future if he or finds out about some lien that was not recorded at the time of the sale?
What contract between the foreclosing entity and the buyer is being referred to? Is a
contract required in addition to the deed?

g
than 10 days after the forosure sale date, the..H

5. foreclosing entity shall deliver to the successful bidder a foreclosure deed
or other appropriate instrument transferring title to the time—share estate and an
affidavit in recordable form attesting that all requirements described in this section

livery of the foreclosure deed or
oreerosure-saete-date, the buyer shall record

have been met. Within 30 days after A

v o - It

the foreclosure deed or other instrument of transfer and affidavit with the register
of deeds of the county in which the time—share estate is located.

++++NOTE: Do you want to specify how much time after the sale the foreclosing entity
has to deliver the deed and affidavit (since the buyer is required to record them within
30 days after the sale)?

6. Subject to s. 707.38 (5), within 30 days after delivering the foreclosure deed
or other instrument of transfer and affidavit to the buyer, the foreclosing entity shall
mail by Ist class mail to the last—known address of the former time—share owner and
to all parties that held a lien or security interest junior to that of the foreclosing entity

a notice detailing the results of the foreclosure sale.

other. ..
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VgNumber. 1 Author: 20576 Subject: Cross-Out Date: 7/7/2011 9:04:18 AM
Number: 2 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 9:08:26 AM
Yes. The previous owner does not take free and ciear.
) &;}Number: 3 Author: 20576 Subject: Cross-Out Date: 7/7/2011 9:08:32 AM
/
i Number: 4 Author: 20576 Subject: Cross-Out Date: 7/7/2011 9:08:32 AM
Number: 5 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 9:15:33 AM

) A buyer at a foreclosure sale should have 5 days after the auction to determine if the timeshare interest is subject to outstanding liens and encumbrances, other than those
included in the notice of sale or that are not stated at the sale. After that time, the buyer may not rescind the purchase of the timeshare interest.

{/@‘ﬁumber: 6 Author: 20576 Subject: Typewritten Text Date: 7/7/2011 9:13:18 AM
No more than 10 days after the foreclosure sale date, the..

\/ﬂNumber 7 Author: 20576 Subject: Line Date: 7/7/2011 9:13:43 AM

C/;{{;Number: 8 Author: 20576 Subject: Cross-Out Date: 7/7/2011 9:13:27 AM

\/(Q\Iumber: 9 Author: 20576 Subject: Typewritten Text Date: 7/7/2011 9:14:42 AM
=g livery of the foreclosure deed or other...

sZINumber: 10 Author: 20576 Subject: Cross-Out Date: 7/7/2011 9:12:22 AM
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SECTION 1

() Application of sale proceeds. 1. No later than 30 days after the foreclosure
sale, the foreclosing entity shall apply the proceeds of the sale first to the expenses
of the sale and then to the amount owed to the foreclosing entity, as set forth in the
notice to the former time—share owner under par. (a).

2. Any surplus after the payments under subd. 1. are made shall be applied as
follows: Qunek 4 -8

- a. If there are any parties that held a lien for security interest junior to that of
the foreclosing entity, the foreclosing entity may/bring an action of interpleader, turn
the surplus over to the court, name the parties with the junior liens or security
interests, and ask the court to determine the proper distribution of the surplus. The
foreclosing entity shall recover reasonable attorney fees in any interpleader action

under this subd. 2. a.

~ *++*NoTe: If there is only one party with a junior lien or security interest of record,

7

do you want the foreclosing entity just to pay that party without an action of interpleader? g

**+*NOTE: Bringing an action of interpleader is permissive as drafted, based on the
drafting instructions. What happens to the surplus if there are other lienholders but the
foreclosing entity doesn't bring such an action? g

b. If no party held a lien or security interest Jjunior to that of the foreclosing
entity, or if all parties holding junior liens or security interests have been paid, any
surplus shall be paid to the former time—share owner. If the foreclosing entity is
unable to locate the former time-share owner within one year after the foreclosure
sale, the foreclosing entity shall deliver the surplus to the state treasurer as provided
under ch. 177.

.

(4) TIME-SHARE LICENSE FORECLOSURE PROCEDURE. (See drafter's note.) E

(5) Waiver OF DEFICIENCY. Any foreclosing entity that forecloses a mortgage,

lien, or security interest under this section waives the right to bring an action for any
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,\\?)lfmber. 1 Author: 20576 Subject; Sticky Note  Date: 7/7/2011 9:16:28 AM
7 Yes. There is no need for an interpleader in that circumstance.

umber: 2 Author. 20576 Subject: Sticky Note  Date: 7/7/2011 9:17:42 AM

< The foreciosing entity would then be liable for the equitable and proper distribution of those excess funds to the other lenhoiders. This is a risk the foreclosing entity would take
if they so choose.

_=;Number: 3 Author: 20576 Subject: Sticky Note  Date: 7/7/2011 9:18:06 AM
“" What happaned 1o this Section?
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deficiency that may remain due to the foreclosing entity after the sale of the

time—share estate or license.
SECTION 2. 707.37 (6) of the statutes is amended to read:

707.37 (6) ENFORCEMENT OF LIEN. A lien may be enforced and foreclosed by a

managing entity, or any other person specified in the time—share instrument, in the

t9—44—L provided in s. 707.28. The managing entity may recover costs and actual

attorney fees. The managing entity may, unless prohibited by the project instrument
or time-share instrument, bid on the time share at foreclosure sale and acquire, hold,

mortgage, and convey the time share. Suit to recover a money judgment for unpaid

time—share expenses shall be maintainable without foreclosing or waiving the lien

securing the time—share expenses. Suitfor-any-deficiency-following foreclosure may
be-maintained-in-the same proceeding. No action may be brought to foreclose the lien

unless brought within 3 years after the recording of the statement of time—share lien
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&,Number 1 Author: 20578 Subject: Sticky Note  Date: 7/7/2011 10:40:36 AM
" This eliminates the ability of the lienholder to choose whether to use foreciosure under 846

suggest revising section 707.28(2) to reflect that in addition to the rights of foreciosure set
process.

(for ime-share estates) or 401-411 (for time-share licenses). As a result, we would
forth above (i.e. 846 and 401-411), the lienholder may use the nonjudicial foreclosure

. e
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1 AN ACT to amend 7 07.37 (6); and to create 707.28 of the statutes; relating to:

2 nonjudicial foreclosure of time-share estates and licenses.

Analysis by the Legislative Reference Bureau

Thisis a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
3 SECTION 1. 707.28 of the statutes is created to read:

707.28 Foreclosure of time-share estates and licenses. (1) DEFINITION.
In this section, “foreclosing entity” means a person that holds a mortgage or a lien

for assessments under s. 707.37 on a time-share estate, or a person that holds a lien

~N O Ot

for assessments under s. 707.37 on, or a security interest in, a time-share license,

8 and that seeks to foreclose the mortgage, lien, or security interest.
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SECTION 1

(2) EXCLUSIVE PROCEDURE. A mortgage or a lien for assessments unders. 707.37

on a time-share estate, or a security interest in, or a lien for assessments under s.
707.37 on, a time-share license, may be foreclosed only as provided in this section.
2 (3) TIME-SHARE ESTATE FORECLOSURE PROCEDURE. (a) Notice of default;

G nonjudicial foreclosure. 1. Subject to s. 707.38 (5) a foreclosing entity shall first

provide written notice to the time-share owner in default at the time-share owner’s

last-known address by certified mail, with return receipt requested, and by 1st class

Q e A Sk MR |

A eﬁ The notice shall include, for use by the time-share owner, a separate form

objecting to nonjudicial foreclosure that includes the address of the foreclosing /
\_ entity. B — o M_,,,,//
A

’l‘ﬂ- The notice shall inform the time-share owner of his or her default and the

i3 amount that he or she owes to the foreclosing entity; that he or she has the right to

@ a judicial foreclosure conducted in the manner provided in ch. 846; that
y Wikli | . N oY ey
C,gi) 30 days from the date on which the notice was mailed ure the default or object

[k in writing to nonjudicial foreclosure; and that, if he or she does not timely cure the
default or object to the nonjudicial foreclosure in writing, the foreclosing entity may

proceed with a HOHJUdICIal foreclosure

e

****NOTE If the time-share owner gets bot certified mailing and the 1st class
mailing but they weren’t mailed on the same day, h ch one starts the timing for curing

the default or objecting? -
P

4. If, within the 30-day period under subd. f the time-share owner returns

D the objection form or otherwise objects in wr1t1n%§he foreclosmg entity must use the
1

procedure under ch. 846 to foreclose the mortgage or lien. However 1f the time-share

@ owner does not, within the 30-day period under subd. [ object in writing to

nonjudicial foreclosure, he or she waives his or her right to foreclosure conducted in

R e
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the manner provided under ch. 846, and, if he or she does not within that 30-day
period cure the default, the foreclosing entity may proceed with a foreclosure sale of
the time-share estate by public auction as provided in this section.

(b) Notice of sale; general requirements. The foreclosing entity shall provide

notice of the foreclosure sale as follows:
1. a. Except as provided in subd. 1. b., notice of the @time, and place of the

sale\must be published once in each of 3 successive weeks in a newspaper having

general circulation in the county in which the time-share estate is located. The first

publication must be no later than 30 days before the date of the sale, excluding the

date of that first publication and the date of the sale.

<_' ****NO’I‘E Is the notice that must be pubhs}ketf the form set out in par. (c) or (d)?
I

f so, reference could be made to that form,

mn- b. In lieu of publishing the notice of sale in a newspaper as provided in subd.
@ 1. a., notice may be given by posting a copy of the notice of sale)for 3 successive weeks
13 on the Internet and publishing, once a week for 3 successive weeks in a newspaper
14 having general circulation in the county in which the time-share estate is located,
15 a notice, in at least 10-point boldface type, that states at a minimum that the notice
16 of sale for the foreclosure of the time-share estate is posted on the Internet, the
17 Internet site where the notice is posted, and the name and street address of the
~ o e A A
@) property in which the time- share estate exists. }j"’“ Mé__{QDM
. i /"“ "'“"“*'*—‘N___\
;f’" - **"NOTE Do you want to spemfy how far in advance of the sale this notice must
be given? Also, do you want to specify the temporal relatigrship between the Internet
/ posting and the newspaper publication so that the spaper publication does not

commence after the Internet posting is finished, for exaiple?

»+NOTE: Isthe notice that must be posted online the form set out in par. (c) or (d)?
If so, reference could be made to that form.

(50 reference could be made to ths
\ e R TR o o AT M
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1 2. At least 30 days before the date of the sale, excluding the date of the sale,

@ written notice of the date, time, and place of the sale|must be mailed to all of the

™~

3 following:
*<*NOTE: Is this a separate written notice or just a copy of the M g ’
/a..\» or (d)? P j
N i C§o\>
a. Subject to s.707.38 (5), the time-share owner at the time-share owner’s 16’5

( -
RO

5] last-known address by certified mail, with return receipt requested, and by 1st class

4 0 7Y

6 mail. ;;‘!’
7 b. All persons having a lien of record on the time-share estate by certified mail, %\\\ 3
] with return receipt requested. ?}
9 3. The notice provided to the time-share owner under subd. 2. a. must include

i0 the following language: “You are hereby notified that you have a right to petition the

11 Circuit Court for _ County (the county in which the time-share estate is

12 located), with service on (the foreclosing entity) and upon such bond as the

13 Court may require, to enjoin the scheduled foreclosure sale.”

/1;7 4. Ew;gw notice prov1§e£ under subd. 2. shall include all of the following:

c. A general description of the timg4share estate. \

i% d. The terms of the sale.

++NOTE: Are the items set forth above to be included in the notices under subd.
2.b. only? Regardless, if the notice of sale under par. (c) or (d) gets sent to the time-share

owner and lienholders, the four items above are redundant and subd. 4. is unnecessary.
w

-
L{* kﬁ If more than one time-share estate jwill be sold at the foreclosure sale, all i

such time-share estates may be combined into one notice of sale, with one property /

/
ot 4,&2.@,
description, as described in par. (c) or (d)ﬁx 5 whelehaner - 0”?\7&‘ \Z
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/ - r{:;\

v‘\} ( ****NOTE May only multiple time- share estates in the same time- share prope
b

e sold together? Whether yes or no, that should be made clear o

e T etttz i
e e e s 125, st s s TS

s,
Ak Sk o w ST

(¢) Form of notice to foreclose lien for assessments. The notice of foreclosure sale

2 for foreclosing a lien for assessments under s. 707.37 on a time-share estate shall be
3 in substantially the following form:
4 NOTICE OF SALE OF TIME-SHARE ESTATE OR ESTATES UNDER

5 CHAPTER 707 OF THE WISCONSIN STATUTES

6 By virtue of the (project instrument or time-share instrument, whichever is
7 applicable) of the .... (name and address of the time-share property), and Chapter
8 707 of the Wisconsin Statutes establishing a lien for failure to pay assessments on
9 the time-share estate (or estates, if more than one) held by the time-share owner (or
10 owners, if more than one) listed below, the time-share estate (or estates, if more than
11 one) will be sold at public auction, commencing at ...., on ...., 20.., at ...., Wisconsin.
12 (For each time-share estate, list the name and address of the time-share
13 owner, a general description of the time-share estate, and the recording information
14 for the deed or other instrument vesting the time-share estate in the time-share
15 owner.)
16 TERMS OF SALE: (State the deposit amount to be paid by the buyer at the time
17 and place of the sale and the times for payment of the balance or the whole, as the
18 case may be. The time-share estates, if more than one, must be sold in individual
19 lots unless there are no individual bidders, in which case they may be sold as a
20 group.)
21 Other terms to be announced at the sale.
22 Signed ....
23 Holder of the lien or authorized agent.
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}'} +«NOTE: Does this notice get published and get sent to the time-share owner and
~ lienholders? __'/
—
1 (d) Form of notice to foreclose mortgage lien. The notice of foreclosure sale for
2 foreclosing a mortgage lien on a time-share estate shall be in substantially the
3 following form:
4 NOTICE OF SALE OF TIME-SHARE ESTATE OR ESTATES UNDER

5 CHAPTER 707 OF THE WISCONSIN STATUTES

6 By virtue of Chapter 707 of the Wisconsin Statutes and the rights contained in
7 a certain mortgage (or mortgages, if more than one) on the time-share estate (or
8 estates, if more than one) given by the time-share owner (or owners, if more than
9 one) set forth below for breach of the conditions of the mortgage (or mortgages, if
10 more than one) and for the purpose of foreclosing, the time-share estate (or estates,
11 if more than one) will be sold at public auction, commencing at ..., on ...., 20.., at ....,
12 Wisconsin.
13 (For each time-share estate, list the name and address of the time-share
14 owner, a general description of the time-share estate, the recording information for
15 the deed or other instrument vesting the time-share estate in the time-share owner,

16 and the recording information for the mortgage.) ﬂ\/b

e ****NOTE May only multlple time-share estates in the same time-share property )

be sold together? Whether yes or no, that should be made clea:y/ —_____
17 TERMS OF SALE: (State the deposit amount to be paid by the buyer at the time
18 and place of the sale and the times for payment of the balance or the whole, as the
19 case may be. The time-share estates, if more than one, must be sold in individual
20 lots unless there are no individual bidders, in which case they may be sold as a

21 group.)

2 Other terms to be announced at the sale.
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Signed ....

Holder of the mortgage or authorized agent.

//’A‘\ )
«+NOTE: Does this notice get published and get sent to the time-share owner and
lienholders?

(e) Sale procedure. 1. The foreclosure sale must take place on the time-share

property in which the time-share estate exists or at another location in the same

€d 1n a city, village, or town within a county, so not all
h a town. How do you want to change “town” in the subdivision above?
(Its be either: 1) city, village, or town, or 2) county.)

@ M(\ié@The sale must be by public auction, conducted by an auctioneer registered

7
8
9
10

11

under ch. 480 or by an attorney who is a member of the State Bar of Wisconsin. At
his or her discretion, the auctioneer or attorney may dispense with the reading of the
names of the time-share owners if there is more than one time-share owner, of the
descriptions of the time-share estates if there is more than one time-share estate,

and of the recording information if there is more than one instrument.

=+*NOTE: I required the auctioneer to be regiynder ch. 480. O}‘(;ﬁt\\

#++NOTE: Idid not include the list of who may bid¥t the foreclosure sale “in addition
to third parties.” Who is not a third party, just the time-share owner and the foreclosing
entity? Is anyone prohibited from bidding? Are the time-share owner and foreclosing
entity prohibited from bidding?

%-t;«cz '“/)/(’\a/\g, e Ao |

Q.kf Upon the sale of the time-share estate, the time-share owner’s right to

v
redeem the time-share estate is extinguished. [Unteas —the /wx,c%oﬁmﬁ W/

D s oo,

== NOTE: It isn’t clear that the time-share owner has a right to redeem the time
share up to the time of the sale, only that he or she gy cure the default within 30 days
after the notice of default is mailed. Do you wdnt to specifically provide that the
_ time-share owner may redeem the time-share estate up to the time of the sale?

\/\D%@/Tﬁe successful buyer at the foreclosure sale takes title to the time-share

estate free and clear of any outstanding assessments owed by the previous
time-share owner to the managing entity or other person specified in the project

instrument or time-share instrument, but subject to municipal or other taxes and
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to any liens and encumbrances that were recorded prior to the recording of the
mortgage or the assessment lien. A buyer at a foreclosure sale is not required to
complete the purchase if the time-share estate is subject to outstanding liens and

encumbrances, other than those included in the notice of sale, that are not stated at

the sale @included in the foreclosing entity’s contract with the buyer of the

DB & o« o -

time-share estate at the foreclosture s@g/fwj 8-

#*NoTE: Should taking title free and clear of any outstanding assessments apply
only to successful buyers who are not the previous time-ghare owner? (This assumes that
the owner being foreclosed is not prohibited fr idding at the sale.)

***NOTE: 1don’t understand the last sengefce. By when is the buyer not required
to complete the sale? How long does he or she Have'to find out about these other liens and
encumbrances? May the buyer rescind the sale at some possibly very distant time in the
future if he or she finds out about some lien that was not recorded at the time of the sale?
What contract between the foreclosing entity and the buyer is being referred to? Is
ntract required in addition to the deed? /"~

@ 2, ef he foreclos?ng entity shall deliver to the successful bidder a foreclosure deed

8 or other appropriate instrument transferring title to the time-share estate and an
9 affidavit in recordable form attesting that all requirements described in this section
- > _ HAnget 8- 1O
10 have been met. Within 30 days after the le dat®)Xhe buyer shall record
11 the foreclosure deed or other instrument of transfer and affidavit with the register
192 of deeds of the county in which the time-share estate is located.

NG Dy WA iy how ek s afier the sale the foreclosmg iy,
has to deliver the deed and affidavit (since the buyer is required to record them within
30 days after the sa/le/)?//m_._&_m

S

@ Y kﬁ Subject to s. 707.38 (5), within 30 days after delivering the foreclosure deed

14 or other instrument of transfer and affidavit to the buyer, the foreclosing entity shall
15 mail by 1st class mail to the last~-known address of the former time-share owner and
16 toall parties that held a lien or security interest junior to that of the foreclosing entity

v a notice detailing the results of the foreclosure sale.
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(D) Application of sale proceeds. 1. No later than 30 days after the foreclosure
sale, the foreclosing entity shall apply the proceeds of the sale first to the expenses
of the sale and then to the amount owed to the foreclosing entity, as set forth in the
notice to the former time-share owner under par. (a).

2. Any surplus after the payments under subd. 1. are made shall be applied as
follows: ,@\,u_;a/\i - 8

a. If there are any parties that held a lienfor security interest junior to that of
the foreclosing entity, the foreclosing entity may bring an action of interpleader, turn
the surplus over to the court, name the parties with the junior liens or security
interests, and ask the court to determine the proper distribution of the surplus. The
foreclosing entity shall recover reasonable attorney fees in any interpleader action

under this subd. 2. a.

it

+»+NOTE: If there is only one party with a junior lien or security interest of record,
doyou want the foreclosing entity just to pay that party without an action of interpleader?

++*NOTE: Bringing an action of interpleader igPermissive as drafted, based on the
\ drafting instructions. What happens to the surplus if there are other lienholders but the
foreclosing entity doesn’t bring such an action?

b. If no party held a lien or security interest junior to that of the foreclosing
entity, or if all parties holding junior liens or security interests have been paid, any
surplus shall be paid to the former time-share owner. If the foreclosing entity is
unable to locate the former time-share owner within one year after the foreclosure
sale, the foreclosing entity shall deliver the surplus to the state treasurer as provided
under ch. 177.

(4) TIME-SHARE LICENSE FORECLOSURE PROCEDURE.

(5) Waiver OF DEFICIENCY. Any foreclosing entity that forecloses a mortgage,

lien, or security interest under this section waives the right to bring an action for any
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SECTION 1
deficiency that may remain due to the foreclosing entity after the sale of the
time-share estate or license.

v
SECTION 2. 707.37 (6) of the statutes is amended to read:

707.37 (6) ENFORCEMENT OF LIEN. A lien may be enforced and foreclosed by a

managing entity, or any other person specified in the time-share instrument, in the

te-411 provided in s. 707.28. The managing entity may recover costs and actual

attorney fees. The managing entity may, unless prohibited by the project instrument
or time-share instrument, bid on the time share at foreclosure sale and acquire, hold,
mortgage, and convey the time share. Suit to recover a money judgment for unpaid

time-share expenses shall be maintainable without foreclosing or waiving the lien

securing the time-share expenses. Suit-for any deficieney following foreclosure may
bemaintainedinthe sameproeeeding: No action may be brought to foreclose the lien

unless brought within 3 years after the recording of the statement of time-share lien
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INSERT 2-5

M@ v
To foreclose a mortgage or a lien for assessments under s. 707.37 on a

time-share estate

(END OF INSERT 2-5)

INSERT 2-15

\r/OQ v
under subd. 1., or 30 days from the last date the notice was mailed if the

mailings were not on the same date, he or she may

(END OF INSERT 2-15)

INSERT 3-18

§
VA The posting on the Internet shall begin on the same date as the first newspaper

publication, which date must be no later than 30 days before the date of the sale,
excluding the date of that first publication and the date of the sale.

(END OF INSERT 3-18)

INSERT 5-1

. v

“++ 5. The notice of sale as provided in par. (c) or (d), whichever is applicable;

published, or posted and published, and mailed in accordance with the requirements
v

under this subsection; together with such other or further notice, if any; constitutes

sufficient notice of the sale.
*+*NOTE: The suggested language does not specifically include mention of mailing

the notice. I assumed that was not intentional and included it in the language above.
Let me know if mention of mailing should not be included.

(END OF INSERT 5-1)

INSERT 8-6

A/
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The buyer shall have a period of 5 days from the foreclosure sale date to

determine if the time-share estate is subject to any such liens or encumbrances.

(END OF INSERT 8-6)
INSERT 8-10

o delivery of the foreclosure deed or other instrument of transfer and affidavit

(END OF INSERT 8-10)
INSERT 9-8

make an equitable and proper distribution of the surplus to those parties, or
may

(END OF INSERT 9-8)
INSERT 9-19

VA (a) Procedure. If the owner of a time-share license fails to pay assessments
when due or breaches the terms of an instrument granting a security interest in the
time-share license, a foreclosing entity may foreclose the security interest in, or lien

for assessments under s. 707.37 on, the time-share license in accordance with s.

v v
409.610, except that “secured party” as used in s. 409.610 means “foreclosing entity”
v v
for purposes of this subsection, and “collateral” as used in s. 409.610 means
v

“time-share license” for purposes of this subsection. No proceedings may be brought
to foreclose the security interest or lien for assessments unless the foreclosing entity
provides at least 30 days’ prior written notice by registered mail with return receipt
requested to the last-known address of the time-share owner as shown on the books

or other records of the managing entity or other person specified in the project

1y

instrument.
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N «+*NOTE: Section 409.610 (1) doesyt-1€ally foreclose an interest, it disposes of
collateral after default. Section 409.610£tates that after default, a secured party may
sell, license, or otherwise dispose of collateral. Section 409.610 (2) states that disposition
of collateral must be commercially reasonable and that a secured party may dispose of
collateral by public or private proceedings. Are you equating “disposal” with
“foreclosure” What information does the notice provide, that the time-share license will
be disposed of in 30 days?

& (b) Consequences of sale. Upon the sale of the time-share license, the
time—share owner’s right to redeem the time-share license is extinguished. Unless
the successful buyer is the time-share owner, the successful buyer takes title to the
time-share license free and clear of any outstanding assessments owed by the
previous time-share owner to the managing entity or other person specified in the

project instrument or time-share instrument.

*+*NOTE: As for time-share estates, I did not provide a list of who may purchase
the time-share license because it does not appear that anyone is prohibited from doing
S0.

(END OF INSERT 9-19)
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INSERT 10-18

SEcTION 1. Initial applicability.
(1) This act first applies to foreclosures of mortgage, security interest, or
assessment liens on time-share estates or time-share licenses that are commenced
v

on the effective date of this subsection.

(END OF INSERT 10-18)
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I did not modify proposed s. 707.28 (2) to reflect that a lienholder/may use judicial
foreclosure procedures in addition to nonjudicial foreclosure procedures. Proposed s.

707.28 (2) states that a time-ghare mortgage or lien may be forecloged only as proﬁdei{@
in's. 707.28. Unders. 7 07.28, a lienholder must use nonjudicial fgreclosure procedur

unless the lienholder objects in writing to the use of nonjudicialfforeclosure, in which

case the lienholder must use judicial foreclosure procedure} Let me know if this

is not how you intended for it to work, or if there is a specific modification|that you think

needs to be made. v

Y“ﬂj} 4o A, JoF .28 (2)

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
\ E-mail: pam.kahler@legis.wisconsin.gov
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September 7, 2011

I did not modify proposed s. 707.28 (2) to reflect that a lienholder may use judicial
foreclosure procedures in addition to nonjudicial foreclosure procedures. Proposed s.
707.28 (2) states that a time-share mortgage or lien may be foreclosed only as provided
ins. 707.28. Under s. 707.28, a lienholder must use nonjudicial foreclosure procedures
unless the lienholder objects in writing to the use of nonjudicial foreclosure, in which
case the lienholder must use judicial foreclosure procedures. Let me know if this is not
how you intended for it to work, or if there is a specific modification to s. 707.28 (2) that
you think needs to be made.

Do you want to delay the effective date for a bit to allow parties to prepare for this
change?

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.wisconsin.gov
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1 AN ACT to amend 707.37 (6); and to create 707.28 of the statutes; relating to:

2 nonjudicial foreclosure of time-share estates and licenses.

N Analysis by the Legislative Reference Bureau C
i is 3 preliminary draft, An analysis will be provided in ﬁ“éﬁﬁé’éﬁ"ﬁ?ﬁf{i&j@

<
\ Ji of this dra e b e

The people of the state of Wisconsin, represented in senate and assembly, do
(\\“ enact as follows:

3 SECTION 1. 707.28 of the statutesvis created to read:

4 707.28 Foreclosure of time-share estates and licenses. (1) DEFINITION.
5 In this section, “foreclosing entity” means a person that holds a mortgage or a lien
6 for assessments under s. 707.37 on a time-share estate, or a person that holds a lien
7 for assessments under s. 707.37 on, or a security interest in, a time-share license,

8 and that seeks to foreclose the mortgage, lien, or security interest.
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(2) EXCLUSIVE PROCEDURE. A mortgage or a lien for assessments under s. 707.37
on a time-share estate, or a security interest in, or a lien for assessments under S.
707.37 on, a time-share license, may be foreclosed only as provided in this section.

(3) TIME-SHARE ESTATE FORECLOSURE PROCEDURE. (a) Notice of default;
nonjudicial foreclosure. 1. To foreclose a mortgage or a lien for assessments under
s.707.37 on a time-share estate, a foreclosing entity shall first provide written notice
to the time-share owner in default at the time-share owner’s last—-known address
by certified mail, with return receipt requested, and by 1st class mail, subject to s.
707.38 (5).

2. The notice shall inform the time-share owner of his or her default and the
amount that he or she owes to the foreclosing entity; that he or she has the right to
a judicial foreclosure conducted in the manner provided in ch. 846; that, within 30
days from the date on which the notice was mailed under subd. 1., or 30 days from
the last date the notice was mailed if the mailings were not on the same date, he or
she may cure the default or object in writing to nonjudicial foreclosure; and that, if
he or she does not timely cure the default or object to the nonjudicial foreclosure in
writing, the foreclosing entity may proceed with a nonjudicial foreclosure.

3. The notice shall include, for use by the time-share owner, a separate form
objecting to nonjudicial foreclosure that includes the address of the foreclosing
entity.

4. If, within the 30-day period under subd. 2., the time-share owner returns
the objection form or otherwise objects in writing to the use of nonjudicial foreclosure,
the foreclosing entity must use the procedure under ch. 846 to foreclose the mortgage
or lien. However, if the time-share owner does not, within the 30-day period under

subd. 2., object in writing to nonjudicial foreclosure, he or she waives his or her right
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to foreclosure conducted in the manner provided under ch. 846, and, if he or she does
not within that 30-day period cure the default, the foreclosing entity may proceed
with a foreclosure sale of the time-share estate by public auction as provided in this
section.

(b) Notice of sale; general requirements. The foreclosing entity shall provide
notice of the foreclosure sale as follows:

1. a. Except as provided in subd. 1. b., notice of the sale as provided in par. (c)
or (d), whichever is applicable, must be published once in each of 3 successive weeks
in a newspaper having general circulation in the county in which the time-share
estate is located. The first publication must be no later than 30 days before the date
of the sale, excluding the date of that first publication and the date of the sale.

b. In lieu of publishing the notice of sale in a newspaper as provided in subd.
1. a., notice may be given by posting a copy of the notice of sale as provided in par.
(¢) or (d), whichever is applicable, for 3 successive weeks on the Internet and
publishing, once a week for 3 successive weeks in a newspaper having general
circulation in the county in which the time-share estate is located, a notice, in at
least 10-point boldface type, that states at a minimum that the notice of sale for the
foreclosure of the time-share estate is posted on the Internet, the Internet site where
the notice is posted, and the name and street address of the property in which the
time-share estate exists. The posting on the Internet shall begin on the same date
as the first newspaper publication, which date must be no later than 30 days before
the date of the sale, excluding the date of that first publication and the date of the
sale.

2. At least 30 days before the date of the sale, excluding the date of the sale,

written notice of the date, time, and place of the sale, which may be a copy of the
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1 notice under par. (¢) or (d), whichever is applicable, must be mailed to all of the

2 following:

3 a. Subject to s.707.38 (5), the time-share owner at the time-share owner’s

4 last-known address by certified mail, with return receipt requested, and by 1st class

5 mail.

6 b. All persons having a lien of record on the time-share estate by certified mail,

7 with return receipt requested.

8 3. The notice provided to the time-share owner under subd. 2. a. must include

9 the following language: “You are hereby notified that you have a right to petition the
10 Circuit Court for County (the county in which the time-share estate is
11 located), with service on (the foreclosing entity) and upon such bond as the
12 Court may require, to enjoin the scheduled foreclosure sale.”
13 4. If more than one time-share estate in the same time-share property will be
14 sold at the foreclosure sale, all such time-share estates may be combined into one
15 notice of sale, with one property description, as desc'ribed in par. (c¢) or (d), whichever
16 is applicable.
17 5. The notice of sale as provided in par. (c¢) or (d), whichever is applicable;
18 published, or posted and published, and mailed in accordance with the requirements
19 under this subsection; together with such other or further notice, if any; constitutes
20 sufficient notice of the sale.

" 1+exNOTE: The suggested language does not specifically include mention of mailing
the notice. I assumed that was not intentional apd included it in the language above.
\’_’:5 Let me know if mention of mailing should not b}gcluded.

21 (c) Form of notice to foreclose lien for assessments. The notice of foreclosure sale
22 for foreclosing a lien for assessments under s. 707.37 on a time-share estate shall be
23 in substantially the following form:
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NOTICE OF SALE OF TIME-SHARE ESTATE OR ESTATES UNDER
CHAPTER 707 OF THE WISCONSIN STATUTES

By virtue of the (project instrument or time-share instrument, whichever is
applicable) of the .... (name and address of the time-share property), and Chapter
707 of the Wisconsin Statutes establishing a lien for failure to pay assessments on
the time-share estate (or estates, if more than one) held by the time-share owner (or
owners, if more than one) listed below, the time-share estate (or estates, if more than
one) will be sold at public auction, commencing at ..., on ...., 20.., at ...., Wisconsin.

(For each time-share estate, list the name and address of the time-share
owner, a general description of the time-share estate, and the recording information
for the deed or other instrument vesting the time-share estate in the time-share
owner.)

TERMS OF SALE: (State the deposit amount to be paid by the buyer at the time
and place of the sale and the times for payment of the balance or the whole, as the
case may be. The time-share estates, if more than one, must be sold in individual
lots unless there are no individual bidders, in which case they may be sold as a
group.)

Other terms to be announced at the sale.

Signed ....

Holder of the lien or authorized agent.

(d) Form of notice to foreclose mortgage lien. The notice of foreclosure sale for
foreclosing a mortgage lien on a time-share estate shall be in substantially the
following form:

NOTICE OF SALE OF TIME-SHARE ESTATE OR ESTATES UNDER
CHAPTER 707 OF THE WISCONSIN STATUTES




(©2 B 1 B S . B ]

-3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2011 - 2012 Legislature -6- LRB-2090/P2
PJK:kjf:ph

SECTION 1

By virtue of Chapter 707 of the Wisconsin Statutes and the rights contained in
a certain mortgage (or mortgages, if more than one) on the time-share estate (or
estates, if more than one) given by the time-share owner (or owners, if more than
one) set forth below for breach of the conditions of the mortgage (or mortgages, if
more than one) and for the purpose of foreclosing, the time-share estate (or estates,
if more than one) will be sold at public auction, commencing at ....,on ...., 20.., at ....,
Wisconsin.

(For each time-share estate, list the name and address of the time-share
owner, a general description of the time-share estate, the recording information for
the deed or other instrument vesting the time-share estate in the time-share owner,
and the recording information for the mortgage.)

TERMS OF SALE: (State the deposit amount to be paid by the buyer at the time
and place of the sale and the times for payment of the balance or the whole, as the
case may be. The time-share estates, if more than one, must be sold in individual
lots unless there are no individual bidders, in which case they may be sold as a
group.)

Other terms to be announced at the sale.

Signed ....

Holder of the mortgage or authorized agent.

(e) Sale procedure. 1. The foreclosure sale must take place on the time-share
property in which the time-share estate exists or at another location in the same
county in which that time-share property is located. The sale must be by public
auction, conducted by an auctioneer registered under ch. 480 or by an attorney who
is a member of the State Bar of Wisconsin. At his or her discretion, the auctioneer

or attorney may dispense with the reading of the names of the time-share owners
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if there is more than one time-share owner, of the descriptions of the time-share
estates if there is more than one time-share estate, and of the recording information
if there is more than one instrument.

2. Upon the sale of the time-share estate, the time-share owner’s right to
redeem the time-share estate is extinguished. Unless the successful buyer is the
time-share owner, the successful buyer at the foreclosure sale takes title to the
time-share estate free and clear of any outstanding assessments owed by the
previous time-share owner to the managing entity or other person specified in the
project instrument or time-share instrumeht, but subject to municipal or other taxes
and to any liens and encumbrances that were recorded prior to the recording of the
mortgage or the assessment lien. A buyer at a foreclosure sale is not required to
complete the purchase if the time-share estate is subject to outstanding liens and
encumbrances, other than those included in the notice of sale, that are not stated at
the sale. The buyer shall have a period of 5 days from the foreclosure sale date to
determine if the time-share estate is subject to any such liens or encumbrances.

3. No later than 10 days after the foreclosure sale date, the foreclosing entity
shall deliver to the successful bidder a foreclosure deed or other appropriate
instrument transferring title to the time-share estate and an affidavit in recordable
form attesting that all requirements described in this section have been met. Within
30 days after the delivery of the foreclosure deed or other instrument of transfer and
affidavit, the buyer shall record the foreclosure deed or other instrument of transfer
and affidavit with the register of deeds of the county in which the time-share estate
is located.

4. Subject to s. 707.38 (5), within 30 days after delivering the foreclosure deed

or other instrument of transfer and affidavit to the buyer, the foreclosing entity shall
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mail by 1st class mail to the last-known address of the former time-share owner and

to m hat held a lien or security interest junior to that of the foreclosing entity
a otice detailing the results of the foreclosure sale.

(D) Application of sale proceeds. 1. No later than 30 days after the foreclosure
sale, the foreclosing entity shall apply the proceeds of the sale first to the expenses
of the sale and then to the amount owed to the foreclosing entity, as set forth in the
notice to the former time-share owner under par. (a).

2. Any surplus after the payments under subd. 1. are made shall be applied as

follows:
10 a. If there are any parties that held a lien or security interest junior to that of
11 the foreclosing entity, the foreclosing entity may make an equitable and proper
12 distribution of the surplus to those parties, or may bring an action of interpleader,
13 turn the surplus over to the court, name the parties with the junior liens or security
14 interests, and ask the court to determine the proper distribution of the surplus. The
15 foreclosing entity shall recover reasonable attorney fees ih any interpleader action

16 under this subd. 2. a.

17 b. If no party held a lien or security interest junior to that of the foreclosing
18 entity, or if all parties holding junior liens or security interests have been paid, any
19 surplus shall be paid to the former time-share owner. If the foreclosing entity is
20 unable to locate the former time-share owner within one year after the foreclosure
21 sale, the foreclosing entity shall deliver the surplus to the state treasurer as provided

22 under ch. 177.
23 (4) TIME-SHARE LICENSE FORECLOSURE PROCEDURE. (a) Procedure. If the owner
24 of a time-share license fails to pay assessments when due or breaches the terms of

25 an instrument granting a security interest in the time-share license, a foreclosing
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SEcTION 1

entity may foreclose the security interest in, or lien for assessments under s. 707.37
on, the time-share license in accordance with s. 409.610, except that “secured party”
as used in s. 409.610 means “foreclosing entity” for purposes of this subsection, and
“collateral” as used in s. 409.610 means “time-share license” for purposes of this
subsection. No proceedings may be brought to foreclose the security interest or lien
for assessments unless the foreclosing entity provides at least 30 days’ prior written
notice by registered mail with return receipt requested to the last-known address
of the time-share owner as shown on the books or other records of the managing

entity or other person specified in the project instrument.

g +=++NOTE: Section 409.610 (1) doesn’t really foreclose an interest, it disposes of
collateral after default. Section 409.610 (1) states that after def#ult, a secured party may
sell, license, or otherwise dispose of collateral. Section 409.61¢ (2) states that disposition
of collateral must be commercially reasonable and that a s ed party may dispose of
collateral by public or private proceedings. Are yo equating “disposal” with
“foreclosure”? What information does the notice provide, that the time-share license will

\\.__be disposed of in 30 days?

(b) Consequences of sale. Upon the sale of the time-share license, the

time-share owner’s right to redeem the time-share license is extinguished. Unless
the successful buyer is the time-share owner, the successful buyer takes title to the
time-share license free and clear of any outstanding assessments owed by the
previous time-share owner to the managing entity or other person specified in the

project instrument or time-share instrument.

- ***NOTE: As for time-share estates, I did not prdvide a list of who may purchase )

( the time-share license because it does not appear that dnyone is prohibited from doin/g/
80.

N / ) )

(5) Waiver OF DEFICIENCY. Any foreclosing entity that forecloses a mortgage,

et o s ATt

lien, or security interest under this section waives the right to bring an action for any
deficiency that may remain due to the foreclosing entity after the sale of the
time-share estate or license.

v
SECTION 2. 707.37 (6) of the statutes is amended to read:
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SECTION 2

707.37 (6) ENFORCEMENT OF LIEN. A lien may be enforced and foreclosed by a

managing entity, or any other person specified in the time-share instrument, in the

to-411 provided in s. 707.28. The managing entity may recover costs and actual

attorney fees. The managingentity may, unless prohibited by the project instrument
or time-share instrument, bid on the time share at foreclosure sale and acquire, hold,
mortgage, and convey the time share. Suit to recover a money judgment for unpaid

time-share expenses shall be maintainable without foreclosing or waiving the lien

securing the time-share expenses. Suit-for-any deficiency following foreclosure may
bemaintainedinthesameproceeding. No action may be brought to foreclose the lien

unless brought within 3 years after the recording of the statement of time-share lien

SECTION 3. Initial applicability.

(1) This act first applies to foreclosures of mortgage, security interest, or
assessment liens on time-share estates or time-share licenses that are commenced
on the effective date of this subsection.

(END)
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Nonjudicial/foreclosure of time shares >

Under current law, a time-share estate is defined as a right to occupy a real
property unit during at least four separated periods over at least foyr years, together
with a property interest in the real property unit. A time-share license is defined
as a right to occupy a unit, or any of several units, under a license or lease agreement
during at least four separated periods over at least four years, without a property
interest in the real property unit. A person’s interest in a time-share estate may be
- \ foreclosed in a court proceeding (judicial foreclosure) in the same manner as an

— interest in real property is foreclosed if the person defaults in payments to a creditor
that has a security interest in the time-share estate, or if the person does not pay
¢ assessments that were imposed for time-share expenses and that have become a
lien. Current law specifies that a lien for assessments against a time-share license
may be foreclosed as provided under the Uniform Commercial Code (UCC). This bill
& sets out nonjudicia)procedures for foreclosing security interests in, and assessment
i liens against, time-share estates and time-share licenses. The bill provides that a
‘ person seeking to foreclose an owner’s interest in a time-share estate or a
time-share license (foreclosing entity) must use ture, except
that the owner of a time-share estate may object to the use of the Ronjudiciad
~ procedure, in which case the foreclosing entity must use the judicial foreclosure \\\
procedure. In addition, the bill provides that a foreclosing entity that uses the §
fahprocedure to foreclose an owner’s interest in either a time-share estate ;
=Share license waives the right to a deficiency if the proceeds of the sale in the ‘,
“aonjudiciatyprocedure do not cover what is owed to the foreclosing entity. i
ure for time-share estates

To forgclose an owner’s interest in a time-share estate, the foreclosing entity gb

must first send notice to the owner, informing the owner of the deflafult, of the amount £

of the default, and that he or she may, within 30 days, cure the default or object to

i the use of theldonjudicigl procedure. If the owner does not timely cure the default
or object to the use of the aionjudicialyprocedure, he or she has thgwaived the right |
to a judicial foreclosure, and the foreclosing entity may proceed with the i
foreclosure, which includes sale by“public auction. The foreclosing entity must
publish fiotice of the foreclosure sale in a newspaper having general circulation in
the county in which the time-share estate is located. The notice must be published
once in each of three‘successive weeks, and the first publication must be at least'30
days before the date of the sale. In lieu of publishing the full notice three times in
a newspaper, the foreclosing entity may post the full notice on an Internet site for
three successive weeks and publish the Internet site in a newspaper once in each of
three successive weeks. In addition to publishing notice of the sale, the foreclosing
entity must mail written notice of the dafe, time, and place of the sale to the
time-share estate owner and all persons having a lien of record on the time-share
estate. s

The foreclosure sale must take place on the time-share estate property or at

another location in the county where the time-share estate is located and must be

B
\

\

U
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v v
conducted by a registered auctioneer/or an attorney who is a member of the State Bar
of Wisconsin. The successful buyer ‘at the foreclosure sale, which extinguishes the
former owner’s right to redeem, takes the time-share estaté free and clear of any
assessments owed by the former owner. The time-share estate is still subject,
however, to any outstanding taxes and to any liens or other encumbrances that were
recorded before the mortgage or assessment lien on which the Gonjudicial foreclosure
is based. The foreclosing entity must: 1) within 10 day< after the oreclosure sale,
deliver to the buyer a deed 9r other instrument transferring title and an affidavit
attesting that all requiremgnts under the statutes for eclosure have
been met; 2) within 30 days after delivering the deed or other instrument and the
affidavit, mail the former owner and all persons holding liens that were junior to thvgt
of the foreclosing entity a notice that details the results of the sale; and 3) within 30
days after the foreclosure sale, apply the sale proceeds first to the expenses of the sale
and then to the amount owed to the foreclosing entity. If there are any surplus
proceeds after that, the foreclosing entity may pay the juﬁior lienholders or may turn
the surplus proceeds over to the court and ask the court to determine the proper
distribution. If there are no junior lienholders or if they have all been paid, the
foreclosing entity must pay any surplus to the former owner, or to the state treasurer
if the foreclosing entity is unable to locate the former owner within one year after the
sale.

Procedure for time-share licenses )

Under the bill, the goiijiidicialyfrocedure for foreclosing a security interest in,

ﬁ or an assessment lien on, g time-ghare license is the procedure used under the
niform Commercial Code (UCCHwhen a default occurs in a secured transaction.

Under this procedure, the foreclosing entity may sell, lease, or otherwise dispose of

the time-share license by private or public proceedings. The method, manner, time,
place, and other terms of the disposal must be commercially reasonable. The bill
requires that the foreclosing entity must send at least 30 days’ written potice to the
time-share owner before any proceedings may be brought. As wit
foreclosure of an owner’s interest in a time-share estate, disposal of the time—share
license by private or public proceedings extinguishes the former owner’s right to
redeem and the buyer takes the time-share licensé free and clear of any assessments
owed by the former owner but subject to any outstanding taxes and to any liens or
other encumbrances that were recorded before the security interest or assessment
lien on which the judi foreclosure is based.

(END OF INSERT A)
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